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INTRODUCTION 
OF EXHIBITS IN 
EVIDENCE 


By LCDR Guilbert W. Martin, USN 


ee E EXHIBIT will not be admitted in evi- 

* dence—a demoralizing pronouncement by a 
court, yet avoidable in so many instances. This 
ruling by a court sometimes denotes a lack of 
procedural knowledge, on the part of counsel or 
the court, about the introduction of exhibits in 
evidence. 

Although volumes of material are available on 
the subject of proof, evidence, testimony, and ex- 
hibits, information on how to introduce exhibits 
ismeager. This article is submitted to help coun- 
sel to present his exhibits properly to the court 
for its consideration. The procedure outlined 
herein will be found helpful in utilizing all ex- 
hibits to their fullest advantage. 

The importance of introducing exhibits in evi- 
dence cannot be stressed too strongly. An ex- 
hibit is a tangible piece of evidence that can be 
inspected closely by the court and, therefore, is 
not subject to the foibles of oral testimony. Fre- 
quently, a single exhibit is far more convincing 
than pages of descriptive testimony. Unwar- 
ranted expenditure of time and effort necessitated 
by counsel’s failure to preserve and retain an ex- 
hibit is illustrated by the following example. 

A man was charged with “knowingly and wil- 
fully, and without proper authority, and not for 
medical purposes, keeping in his possession on 
board ship alcoholic liquor, to wit * * *.” At 
the time the bottle was discovered both it and its 
contents were thrown over the side. Conse- 
quently, it was necessary for the recorder to call 
several witnesses who could testify about the size, 
label, and contents of the bottle. The recorder 
labored diligently and, after testimony that filled 
many pages of the record, finally managed to 
establish a prima facie case. Obviously, numer- 
ous pages of testimony could have been elimi- 
nated by the proper introduction of an exhibit— 
the bottle and its contents. 
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DETERMINING ADMISSIBILITY 


The three basic tests that determine the admis- 
sibility of an exhibit are: 

1. The exhibit must be material to and give in- 
formation about some issue of the case; e. g., 
clothing alleged to have been stolen by the ac- 
cused ; the knife with which someone was stabbed ; 
a photograph of the scene of the crime. 

2. The exhibit must: tend to prove some phase 
of the case; (b) corroborate the testimony of one 
or more witnesses; or (c) tend to impeach or 
contradict the testimony, either oral or written, 
of some witness. 

If the exhibit does not fall into one or more of 
the above categories, it cannot be introduced in 
evidence. If the exhibit is admissible, then, re- 
gardless of its type, the procedure to introduce it 
in evidence is fundamentally the same. 


PRELIMINARY PROCEDURE 


After the admissibility of an exhibit has been 
established, it must be introduced in evidence so 
that it can be considered by the court. The court 
cannot consider any exhibit which has not been “in- 
troduced in evidence.” In addition to its intro- 
duction in evidence, it must be “appended to the 
record.” 

Introducing an exhibit into evidence is not al- 
ways an easy thing to do. The judge advo- 
cate cannot just blandly say, “I wish to introduce 
this knife in evidence as the murder weapon.” In- 
stead, he must first “lay a foundation.” This in- 
cludes testimony to show where the knife was 
found, and by whom; steps taken by anyone to 
insure that it could be later identified; testimony 
of custodians, permanent or temporary, to show 
the care taken to preserve it from tampering; and 
any temporary absence from continuous safekeep- 
ing explained—as, for example, delivery to finger- 
print experts for the purpose of ascertaining the 
identity of its last user. 

If an exhibit were to be used against you, you 
would want to be protected against the “planting” 
of fingerprints, against substituted or “framed” 
exhibits and against altered documents. Simi- 
larly when you are judge advocate or recorder, you 
must be prepared to prove not only the genuine- 
ness of the exhibit, but also to prove nonalteration 
and nonsubstitution. 

If you should ever retrieve a murder weapon, 
recover stolen property or confiscate a bottle of 


liquor, you will, almost certainly, be called as a 
witness to identify the objects in court. In such 
cases, avoid confusion and embarrassment for 
yourself. Take notes of what you see,.and the lo- 
cation, position, and character of objects seen. 
Your notes will help you to be sure that what is 
shown to you at the trial is the same object you 
first saw at the time of the occurrence of the event. 
If the object has a number, take that down, to- 
gether with a note as to its color, size, shape, etc. 
If it is a gun, copy its serial number, caliber, and 
type and make. 

It could well be that you will be called, as Shore 
Patrol Officer, to the scene of an accident or crime. 
Interview all the witnesses and, if possible, take 
their statements. If there is a gun or other 
weapon around, ask the witnesses to observe and 
to take their own notes so that they, too, can later 
identify it. Take measurements and make notes 
of what you see and do. If a photographer is 
available have pictures made of the scene, noting 
on paper and in your mind the position of the 
camera at the time the picture was taken. If no 
photographer is present, take your own pictures. 
Your notes can be used to refresh your memory if 
you are called as a witness. 

After you have returned to your office, tag all 
the potential exhibits, noting on the tag where, 
when, by whom and under what circumstances they 
were found. Keep the exhibits under lock and 
key, so that there can be no question that their con- 
dition on the day of trial will be the same as when 
they were first discovered. A bit of forethought 
will save you embarrassment at a trial, to say 
nothing of easing the task of trial counsel. 


PROCEDURE IN COURT 


We'll assume that you have been appointed a 
judge advocate or a recorder for a court, and that 
trial has commenced. You have called to the 
stand, as a witness, a person who is to identify an 
exhibit you wish to introduce in evidence. The 
witness has been sworn and is ready to testify. 
After the preliminary questions are out of the way, 
pick up the exhibit and execute the following 
procedure: 

1. Hand the exhibit to the reporter and request 
that he mark it “exhibit 1 for identification.” 

2. You must lay a foundation for the introduc- 
tion of the exhibit. This is done by handing this 
exhibit to the witness and asking whether he has 
seen it before. If so, where and when did he first 
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see it? Under what circumstances has he seen it? 
Is it the same now as when he first saw it? 

Not until you have shown by these preliminary 
questions the direct connection of the exhibit with 
the offense or with the offender can you submit the 
exhibit to the court for inspection and for a ruling 
on its admissibility. And you may not proceed 
beyond the preliminary questioning with any wit- 
ness until the court has stated that the exhibit will 
be admitted in evidence. 

Once an exhibit has been admitted in evidence, 
it may be displayed to any subsequent witness 
without the necessity for the preliminaries used 
thus far in the examples. 

3. After a foundation has been laid, you should 
submit the exhibit to the opposing counsel for his 
examination. This gives the opposing counsel an 
opportunity to make his objection to the exhibit. 

4. You then present the exhibit to the court 
for inspection, and offer it in evidence. The per- 
son wishing to introduce the exhibit is always the 
one who makes the presentation to the court, and 
objections of opposing counsel are heard at this 
time. 

5. The court must then rule on the admissibility 
of the exhibit, basing its ruling solely on the facts 
as shown in court. If the exhibit is admitted, 


hand the exhibit to the reporter and ask him to 


strike out the words “for identification.” 

6. Upon admission, if the exhibit is a document 
ask the witness to read it to the court. It some- 
times happens that not all of an exhibit is admis- 
sible or it is admissible for but a limited purpose. 
In this case you must make sure that the record 
shows what part of the exhibit is offered, and for 
what purpose. When only a portion of a letter or 
a document is being offered, you should make sure 
that the extraneous part is obscured or covered 
over. You might offer a document for the pur- 
pose of comparing handwriting, and not for the 
truth of its contents. If the exhibit is offered for 
a limited purpose and not for the truth of its con- 
tents, you should so state for the record. 

7. To avoid error offer all exhibits a second time 
at the close of your case. To do this, collect all 
the exhibits in one place, preferably at the re- 
porter’s table or the trial table. Check with the 
reporter the dates and times of previous offers, 
and then consult with the court and opposing coun- 
sel to insure that they, too, know that all admis- 
sible exhibits have been offered and received. At 
this time be sure that no exhibit which has been 
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refused is included among those you are offering. 
Remember, too, that the exhibits which have been 
received are delivered to the court for use in its 
deliberations; those refused remain in the pos- 
session of counsel. 

Any photograph can be introduced in evidence 
if the subject matter is relevant and if a witness 
can testify that the picture is a true representa- 
tion of the thing or scene it purports to depict. 
It follows, therefore, that photographs can be in- 
troduced in evidence on either direct or cross- 
examination. As an example, assume that a pic- 
ture of the scene of an accident is available. The 
person who made the picture and developed it is 
unavailable and you, as counsel, cannot establish 
when the picture was taken. There is present, 
however, a person who is familiar with the locale 
as it was at the time of the accident. If Navy per- 
sonnel are not available, use anyone who is fa- 
miliar with the scene, such as a policeman, mail- 
man, resident of that section, etc. The suggested 
examination would be as follows: 

Q. “What is your name?” 

A. “John Jones.” 

Q. “State whether or not you are familiar with 
the corner of State and Main as it was on 1 De- 
cember 1949.” 

A. “I am.” 


(Ask the reporter to mark the picture “Exhibit 
(1) for identification.” After it has been so 
marked by the reporter, turn to the witness and 
continue the examination as follows :) 

Q. “I show you this picture marked ‘Exhibit (1) 
for identification,’ and I ask you if it is a true and 
correct representation of the corner of State and 
Main as it was on 1 December 1949 ?” 

A. “Yes, sir; it is.” 

Q. “State in which direction this view was 
taken ?” 


A. “It is a view to the north looking up Main 
Street.” 

(It 7s now possible to continue the examination 
and establish the location and identity of various 
buildings, ete., shown in the picture.) 

After the various landmarks have been located, 
the picture is then offered in evidence, as follows: 

Counsel: “If the court please, this picture was 
marked ‘Exhibit 1 for identification,’ and I now 
wish to offer it in evidence as exhibit 1.” The 
picture is then submitted to opposing counsel and 
to the court and offered in evidence. If there be 
no objection, or if an objection is overruled, the 









rith 
De- 


bit 
80 


and 


(1) 
and 
and 


was 
fain 


ition 
rL0Us 


ated, 
ows: 
was 
now 
The 
l and 
re be 
|, the 


court will receive it in evidence. The reporter 
will then strike out the words “for identification” 
and the exhibit is now in evidence. 

This is not the best procedure to use as it is im- 
possible to show with certainty the distances, etc., 
but in this case it is the only procedure available 
which will enable counsel to introduce in evidence 
a picture, when the photographer himself is not 
present. 

Assume the ideal situation, that the photog- 
rapher who took the picture is available, and 
counsel wants to establish definitely certain views 
of the particular corner. Remember that in this 
situation it must be shown affirmatively that the 
witness is qualified to testify concerning photog- 
raphy. 

Q. “State your name, rate, and duty station.” 

A. “John Jones, Photographer’s Mate, first 
class, U. S. Navy, attached to Naval Photo Center, 
Norfolk, Virginia.” 

Q. “How long have you been a photographer’s 
mate ?” 

A. “Five years.” 

Q. “As a photographer’s mate what are your 
duties ?” 

A. “Taking pictures, developing negatives, 
making prints from the negatives.” 

Q. “State whether or not you took a picture at 
State and Main Streets on 1 December 1949.” 

A. “Yes, sir.” 

Q. “What did you photograph ?” 

A. “The intersection of State and Main Streets, 
showing the buildings, streets, and all the physical 
aspects of the scene.” 

(Ask the reporter to mark the picture ‘Eahabit 
1 for identification.’ Then say to the witness :) 

Q. “I show you a picture marked ‘Exhibit 1 for 
identification, and ask you whether or not you 
recognize it as the picture you took at that time?” 

A. “Yes, sir;” I do. 

Q. “How can you identify it?” 

A. “I scratched my initials on the negative in 
the darkroom just before I developed it. I see the 
initials on this print in the upper right-hand 
corner.” 

Q. “State whether or not this picture, marked 
‘Exhibit 1 for identification,’ is a true representa- 
tion of the corner of State and Main Streets as 
you saw it on 1 December 1949.” 

A. “Yes, sir. It is.” 

Q. “After you took this picture, what did you 
do with it?” 


A. “I developed the negative myself, made this 
print, and kept it in my possession until I gave it 
to you today.” 

Q. “Did you make a record of the time this pic- 
ture was taken ?” 

A. “Yes, sir.” 

Q. “Did you make a record of the position of 
the camera when the picture was taken ¢” 

A. “Yes, sir.” 

Q. “Refer to your records and describe the po- 
sition of the camera at the time this picture was 
taken.” 


A. “The camera was on Main Street pointing 
north.” 

Q. “Is the ‘X’ Building shown in this picture?” 

A. “Yes.” 

Q. “Will you mark the ‘X’ Building with the 
numeral ‘9’ ?” 

A. (Witness does so.) 

(Continue this line of questioning wntil all the 
objects which are pertinent have been marked.) 

Counsel: “If the court please, this picture was 
marked ‘Exhibit 1 for identification, and I now 
wish to introduce it in evidence as exhibit 1.” 

(Counsel then submits the exhibit to opposing 
counsel, then to the court, and a ruling by the 
court is obtained. If the court rules to receive it, 
the reporter will strike out the words “for identifi- 
cation” and the exhibit is now in evidence. Con- 
tinue the examination of the witness until all the 
pictures have been identified and received in 
evidence. ) 

If the picture was not taken within a few days of 
the date of the accident, or if opposing counsel 
objects that there has been no testimony that the 
scene is now the same as it was on the date in- 
volved, counsel will then have to prove that there 
have been no changes. This can be done in one or 
both of two ways. First, examine a witness who 
can testify that the pictures already offered depict 
the corner as it was on the day in question. Sec- 
ond, examine a witness who, of his own knowledge, 
knows that no changes have been made between 
the date of the accident and the date of trial. 

Once again, bear in mind that photographs that 
depict a scene or an object are, generally, easy to 
introduce in evidence. If specific measurements, 
are not needed, it is necessary only that a witness 
who is familiar with the scene or object testify 
that the picture is a true and correct representa- 
tion. The same technique can be used to intro- 
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duce a picture of an exhibit which is too cumber- 
some to append to the record. 

The introduction of objects such as knives, clubs, 
guns, bottles, clothing, etc., is relatively easy. The 
procedure is as follows: 

Have the reporter mark the object “Exhibit 1 
for identification,” then say to the witness: 

Q. “I show you a knife, marked ‘Exhibit 1 for 
identification,’ and ask whether or not you have 
seen it before?” 

A. “T have.” 

Q. “Where, when and under what circumstances 
have you seen it before?” 

The witness can then state where and under what 
conditions he first saw the knife. Also ask if 
there was anyone else present. If the witness has 
had the knife in his possession all the time, have 
him so state. If he has been but one of many 
persons who had successive custody of the knife, 
ask him to whom he gave the knife and for what 
purpose. The knife may have been given to a 
fingerprint expert for examination and _ subse- 
quently returned. Have the witness describe what 
precautions he took to preserve the knife and 
where it was kept. Remember that you must prove 
an unbroken chain of possession of the knife, and 
each custodian must testify to what he did with 


the knife.) 


The same procedure you used to offer the pho- 
tographs as evidence will then be utilized to offer 
this exhibit in evidence. 


Let us now assume that a man has been accused 
of having intoxicating liquor aboard ship. The 
only tangible evidence available is the confiscated 
bottle and its contents. 

Obviously, the possession of the bottle, alone, 
is no offense; counsel must, therefore, prove the 
contents of the bottle. Further assume that a wit- 
ness has testified that he found the bottle in the 
locker of the accused aboard ship. He is on the 
stand and is to be examined regarding the bottle 
and contents. Ask the recorder to mark the bottle 
and contents “Exhibit 1 for identification.” 

Q. “I show you this bottle and contents, marked 
‘Exhibit 1 for identification, and ask you whether 
you have ever seen it before ?” 

A. “I have.” 

Q. “Where and under what circumstances did 
you first see it?” 

A. “In the locker of the U.S.S. Neversail dur- 
ing a locker inspection, at about 1100 on 1 Decem- 
ber 1949.” 
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Q. “What, if anything, did you do with the 
bottle after you found it?” 

A. “I put my initials on the label and also drew 
a line on the label showing the amount in the 
bottle.” 

Q. “What then, if anything, did you do with 
the bottle?” 

A. “Placed it in my safe.” 

Q. “Does anyone else have access to this safe?” 

A. “No sir.” (Jf anyone else has handled the 
bottle it would be necessary to have each person 
in the chain of possession testify concerning the 
bottle. This is necessary to prove that the bottle 
and contents have not been altered from the time 
they were found until being produced in court.) 

Q. “State whether or not the bottle and contents 
are in the same condition now as when you first 
saw them?” 

A. “Yes, sir; they are.” 

Q. “Do you drink alcoholic beverages ?” 

A. “Yes, sir; but only when on liberty.” 
tious witness.) 

Q. “Do you know the taste of whiskey, gin, rum, 
beer, etc. ?” 

A. “Yes, sir.” 

Q. “Will you taste the contents of the bottle 
marked ‘Exhibit 1 for identification’?” (Witness 
does 80.) 


(Cau- - 


Q. “Based upon your previous experience and 
knowledge of alcoholic beverages, do you have an 
opinion as to the nature of the contents of this 
bottle marked ‘Exhibit 1 for identification.’ ” 

A. "Fe, Oe.” 

Q. “In your opinion, what does the bottle con- 
tain?” 

A. “Whiskey.” 

(Using the same procedure as in the introduc- 
tion of photographs, you now offer the bottle ann 
CONTENTS in evidence. ) 

You have now established that the bottle was 
found in a locker; that it is in the same condition 
as when first found and, last but not least, you 
have shown that the bottle contains whiskey. If 
the bottle was unopened and sealed at the time it 
was found, and is still sealed at the time of trial, 
you may ask the person who found it to open it 
in court, and may then interrogate him, as above, 
about the contents. If time permits before trial 
and if facilities are available, you may have the 
contents chemically analyzed to ascertain their 
nature. In this event, the chemist who performed 
the chemical analysis is qualified as an expert wit- 
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ness, and then is asked to relate to the court the 
analytical process he used and the conclusions 
reached as a result. 

In cases involving the theft of Government 
property, particularly commissary supplies, the 
judge advocate or recorder must prove that there 
has been a loss to the Government, in addition to 
identifying the stolen objects themselves. In 
these cases the supply officer must make a check 
of his supplies and establish that there actually zs 
a shortage of the supplies alleged to have been 
stolen. 

Let’s assume, for instance, that a carton of but- 
ter has been stolen and it has been found in the 
possession of the accused. The supply officer is 
testifying and you have established that a carton 
of butter is missing. To identify this particular 
carton, found in the trunk of accused’s car, your 
questions would follow this general pattern: 

Q._ “State, if you know, whether or not cartons 
of butter intended for the naval service are 
marked in any way when they are brought on this 
ship.” 

A. “Yes, sir. They are.” 

Q. “Do you know how they are marked?” 

A. “Yes, sir.” 

Q. “What is the mark?” 

A. (Witness describes the mark.) 

Q. “I hand you exhibit 1 for identification and 
ask you if any mark appears thereon?” 

A. “Yes, sir. There is a mark.” 

Q. Will you describe that mark? 

A. (Witness does so.) 

We'll assume that the two marks are the same, 
the one which is used to mark Government prop- 
erty and the mark on the carton. You then offer 
the carton and ask that it be introduced in evi- 
dence. You have now identified the carton as 
having the same markings as Government prop- 
erty, and it is up to the court to decide if this 
carton is Government property. 

Maps and charts are often necessary to prove 
some aspect of a case. If they are standard maps 
or charts they can usually be introduced in evi- 
dence by agreement of counsel. If, however, it 
is necessary to have a map prepared it will be 
necessary to have the map identified by the person 
who made it. This can be done by having the 
mapmaker testify as to the distances, ete. After 
the map has been identified, offer it in evidence as 
in the case of other exhibits. 


A very valuable aid to the court and to reviewing 
officers is to have salient points on the map specifi- 
cally marked. So often the record states “the wit- 
ness indicated by pointing.” This method is suffi- 
cient for the parties during the trial but is valueless 
to the court in its deliberations, and of even lesser 
value to reviewing officers. Have the witness 
mark the point with a number or letter. Thus: 

Q. “I hand you exhibit 1 and ask that you indi- 
cate thereon the position of the vessel when you 
first saw it?” 

A. “Right about here (pointing to the exhibit). 

Q. “Would you mark that point with the nu- 
meral ‘1°?” 

A. (Witness does so.) 

Continue this examination until all points have 
been marked. Also, during interrogation of a 
witness regarding an exhibit, make certain that 
the exhibit is referred to by number. 

Documents and letters are important and val- 
uable exhibits which can be introduced with a 
minimum of effort. A written document speaks 
for itself and it is neither proper nor necessary 
to ask “what is it.” Assume that a letter must 
be introduced in evidence, after having the re- 
porter mark the letter the examination would be as 
follows: _ 

Q. “I hand you exhibit 1 for identification, pur- 
porting to be a letter dated 1 June 1949 and ask 
whether or not your name appears thereon?” 

A. “It does.” 

Offer both sides of-the letter in evidence and 
have the contents read. When offering docu- 
ments in evidence both sides must be offered if 
both sides are pertinent. If the document is 
offered solely to prove its existence the contents 
cannot be disclosed. This would apply if it is 
necessary to prove that a document was written 
or exists but its contents are not offered in evidence. 

Exhibits, particularly letters and statements, 
while normally offered affirmatively, to support 
a positive contention, also may have an important 
function in discrediting witnesses. When a wit- 
ness’ own prior statement is to be used to dis- 
credit him, it will be necessary for you to first lay 
a proper foundation for the introduction of the 
previously written document. By appropriate 
questioning on cross-examination you should 
elicit from the witness himself an admission that 
he made such a statement in writing on or about 
a certain date and appended his signature to it. 
Assuming that you have now established the fore- 
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going, you would now proceed to question him 
further, along the lines indicated below. 

Q. “I call your attention to 15 June 1949 and 
ask you whether or not you made a statement per- 
taining to this matter.” 

A. “Yes, sir.” 

(Mark the statement for identification and pro- 
ceed as follows :) 

Q. “I hand you exhibit 1 for identification, pur- 
porting to be a statement signed by you on 15 
June 1949 and ask if your signature appears 
thereon ?” 

A. “Yes.” 

Q. “In the statement did you say, ete.” (This 
would be used to contradict a statement made on 
the stand. Continue this line of questioning until 
all points have been covered, then ask the witness 
which time he was telling the truth. The witness 
is “on the spot” and, regardless of his answers, the 
court knows that he has been discredited.) 

Pictures, also, can be used to discredit testi- 
mony. Ask the witness to repeat his story, and 
have him point out in the picture just where he 
was standing, etc., then show by the picture that 
he couldn’t possibly have seen what he claims. 


How and when to use 


Q. “You say you were standing about 15 feet 
from the corner of State and Main Streets and on 
the north side of Main Street?” 

A. “Yes, sir.” 

Q. “I hand you exhibit 1, and ask you to point 
out on the exhibit where you were standing.” 

A. (Witness does so and marks the exhibit.) 

Q. “Now, from the place where you now say 
you were standing, it is impossible to look north 
on State Street, is it not?” 

The witness has to admit that he can’t see north 
up State Street. Since he has previously testified 
as to some event which took place on State Street 
to the north, his testimony is discredited. The 
physical facts, as shown by the photograph, con- 
tradict the testimony of the witness. 

As a judge advocate or a defense counsel you 
have the responsibility of using all the exhibits 
available to you. As a member of a court you 
have the responsibility’ of determining what ex- 
hibits can be considered. You are not fulfilling 
your responsibility if you do not know how an 
exhibit can be presented for consideration. Re- 
member that an exhibit, to be considered, must be 
(a) admissible, (6) properly introduced in evi- 
dence, (c) appended to the record. 


REPUTATION EVIDENCE 


By LTJG T. J. Moran, USN 


HE ADVERTISING SLOGAN, “Look at 
your hat—everyone else does,” has legal, as 
well as commercial, value. For instance, different 
rules of evidence are applied, depending upon 
“which hat you are wearing” at the time the rules 
have to be considered. When counsel has his 
Direct Examiner’s hat on, he is not allowed to ask 
leading questions; when he puts on his Cross-Ex- 
aminer’s hat, leading questions are allowed. 
Similar distinctions are made to govern the in- 
troduction of “character evidence,” because differ- 
ent rules are applied to the man wearing the head- 
gear of a witness than are applied to the accused 
in a court martial, or the person “accorded the 
status of a defendant” in a Court of Inquiry. 
Frequently, character evidence serves very effec- 
tively to cast the shadow of reasonable doubt upon 
the issues, particularly upon the probability that 
the accused departed so far from his long-estab- 
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lished pattern of conduct as to commit the offense 
of which he stands charged. It poses the time- 
honored question, “Can the leopard change his 
spots?”, without negating the known fact that 
there is a first time for everything, including the 
commission of crime. 

Because the American system of jurisprudence 
attaches value to character evidence, and because 
our system insures that the rights of an accused 
are fully protected at all times, the rules that con- 
trol the introduction of character evidence by the 
accused or defendant are distinctively different. 
This article explains these rules and shows how 
courts and counsel should apply them. 

Section 164, Naval Courts and Boards, is per- 
tinent for our guidance. The introductory para- 
graph in this section states, “Character evidence is 
of two types; namely, (a) that introduced before 
the finding and tending to prove the guilt or inno- 
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cence of the accused and (6) that which is intro- 
duced after the finding and which is strictly 
speaking not evidence but is more properly termed 
matter in mitigation.” 

The foregoing words appear in the first para- 
graph of Section 164 and the following two para- 
graphs point out that character evidence, as a type 
of evidence, is subdivided into two parts. The 
first part, referred to under (a), concerns reputa- 
tion evidence, and refers to general reputation in 
the community. The second, or true character 
evidence, covered under (6), includes not only 
general reputation in the community but also spe- 
cific acts, not limited to traits in issue at the trial. 

This article is concerned only with reputation 
evidence introduced during the trial by the 
accused, and not character evidence in the broad 
sense, which is introduced after conviction to miti- 
gate punishment. 

“Referring to (a), the accused may introduce 
evidence of his good character but this must be 
confined to the accused’s general reputation in the 
community in which he is known and must relate 
to those traits which are brought into question 
by the charges for which he is being tried. The 
prosecution may not evidence the doing of the act 
charged by invoking the accused’s bad character 
but, the accused having first offered evidence of 
his good character, the prosecution may then offer 
evidence in rebuttal under the same limitations as 
to any other kind of evidence.” NC&B, Sec. 164. 

There actually are 10 rules relating to the in- 
troduction of character evidence embodied in the 
above-quoted section of Naval Courts and Boards. 
For the purpose of better understanding, each of 
the 10 rules and their explanations are listed 
below. 

1. The accused’s failure to produce testimony 
to his good reputation does not lead to the infer- 
ence that his reputation is bad—On the other 
hand, in such situations, it is incorrect to say that 
the accused’s good character is therefore presumed, 
since this would give the accused the benefit of 
evidence which, if he had intreduced it, might 
have been disputed... What really happens, when 
the accused does not introduce such evidence in 
his own behalf, is that character evidence simply 
remains a nonexistent quantity in the trial, and 
the court does not consider the character of the 
accused in reaching its decision. 

2. The defendant’s good reputation for the 
trait in question is always admissible in his fa- 





vor.—Evidence of the good general reputation of 
the accused may always be introduced by the de- 
fense counsel. The reason is, testimony of the 
accused’s good reputation for the character trait 
put in issue by the nature of the offense aids the 
court in determining whether an accused with such 
character is likely to have committed the offense. 
In other words, character is admissible to show 
the doing or not doing of an act by the accused. 


Daily experience teaches that character, or dis- . 


position—i. e., fixed traits or sum of traits of any 
person we deal with in daily life—is always con- 
sidered by us to some degree when we estimate the 
probability of that person’s conduct, under a given 
set of circumstances. Consequently, evidence of 
good character is always relevant and admissible 
in a trial when properly limited in scope. 

3. The trait of character testified to must involve 
the specific trait typically present in the act 
charged.—For example, in a murder trial, or in the 
case of assault involving the question “who was the 
aggressor,” the logical type of character evidence 
which should be admitted is a general reputation 
for “peace and quiet” or “peaceableness.” This 
type of evidence would buttress the reasonableness 
of the accused’s contention that he was not the ag- 
gressor in the affray. On another hand, if the 
case involves shortages or discrepancies in a dis- 
bursing officer’s accounts, you would not introduce 
evidence of accused’s general reputation for 
“peaceableness,” or for “sobriety ;” more pertinent 
is his general reputation for the trait of “honesty.” 
Similarly, in a trial for theft, where the issue 
would be whether the accused did or did not steal 
an article, the applicable trait of character which 
would aid the court in reaching a fair and correct 
decision, would again, be that of “honesty.” 

4. The reputation must be confined to the com- 
munity in which the accused is known.—Common 
sense tells us that the reputation must be among 
those with whom the accused ordinarily associates. 
“For a naval man this would mean the reputation 
that he bore amongst his shipmates, at his station, 
or, if stationed at or near a town, among the resi- 
dents of the town.” WVC&B, Sec. 302. The witness 
who testifies to reputation must have had oppor- 
tunities through association and contact to ac- 
quire personal knowledge of the fact of general 
reputation. This is nothing more than a specific 
application of the general rule that every witness 
must limit his testimony to matters within his per- 
sonal knowledge. 
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5. (a) Testimony as to reputation must be con- 
fined to the accused’s GENERAL reputation for a 
particular trait—This means that the personal 
knowledge and belief of the witness as to what he 
believes the character to be is excluded, and the 
community (general) reputation is all that will be 
listened to. General reputation implies “common 
opinion” or “consensus of opinion,” although, nat- 
urally, there may be a few dissenters to this general 
opinion. It is distinguished from mere isolated 
rumors. It implies the definite and final formation 
of opinion by the community, while rumor implies 
merely a report that is not finally credited. That 
is, a rumor is thought of as signifying a particular 
act or occurrence, while a reputation is predicated 
upon a general trait of character. Neither the 
prosecution nor the defense may cite, during trial, 
single or particular acts of the accused to evidence 
bad or good character; instead, each must cite the 
knowledge of general reputation, which springs 
from the sum total of the accused’s acts over a pe- 
riod of time. 

(6) A defense witness may testify that he never 
heard anything said against a person, as evidence 
of good character —When a witness has been in a 
position to hear remarks, either favorable or un- 
favorable, made about the accused, and has never 
heard unfavorable remarks applied to him, there 
is an implication that the general opinion is favor- 
able. Therefore, a witness to good reputation 
may, properly, testify by saying that he has never 
heard anything said against the person. It is 
apropos here to note that a witness’ grounds of 
knowledge may always be inquired into by either 
side. Consequently, the recorder may cross-ex- 
amine a defense witness who testifies in the words 
of this rule that he “has been in a position to 
hear” remarks either favorable or unfavorable 
concerning the accused’s general character, VC & 
B, Sec. 282. In this respect, in order to ascertain 
whether the witness actually has been in a posi- 
tion to hear remarks concerning the accused, the 
recorder may properly inquire into the character 
of the neighborhood or community—since if ihe 
witness resides in an apartment area, one may re- 
side there for many years without knowing his 
neighbors, and failure to hear any bad reports may 
be meaningless. In addition, the witness’ own 
habits of community dwelling may be inquired 
into, since a witness in a large city who leaves home 
early in the morning, works in a different location 
in the city, and has outside interests in the evening 
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may have little opportunity to learn of the ac- 
cused’s reputation. Consequently, cross-examina- 
tion may show that little credence or weight may 
be attached to the witness’ statements; or actual 
incompetence of the witness’ grounds of know!- 
edge may be shown, and in such latter instance, 
the recorder may move to strike this witness’ 
testimony. 

6. This rule concerns the time element in rela- 
tion to evidence of good reputation, and naturally 
subdivides into two parts: 

a. General reputation for good character PRIOR 
to the alleged commission of the offense for which 
the accused is on trial is admissible to show evi- 
dence of present character. The only limitation 
to be applied is that the reputation must not be so 
distant in point of time as to lack any real evi- 
dentiary value to show accused’s present character. 
This latter limitation is to be applied in the dis- 
cretion of the court. 

(b) Character reputation at a later time: 7. e., 
AFTER the act has been committed is not admissible 
to show evidence of present character—The rea- 
son for this rule is that after the discovery that 
an offense has been committed, and the accused’s 
name is linked with the offense, a previous good 
reputation may be destroyed and a bad one created, 
by the community’s discussion of the very offense 
for which accused is on trial. In addition, such 
reputation would not be general reputation, built 
up over a period of time, but would be mere rumor 
of a particular act, and would tend to express an 
opinion as to the guilt or innocence of the accused, 
of the offense for which he is on trial. 

7. The reputation of defendant's bad charac- 
ter—if there be such—may not initially be offered 
against him by the recorder or judge advocate un- 
til defendant has, himself, put his good reputa- 
tion in issue-—Consequently, if the accused offers 
no evidence that his reputation is good, the prose- 
cution is precluded from introducing any evidence 
of his bad reputation. Logically, it is admitted 
that there is just as much evidentiary value in al- 
lowing the recorder in his case-in-chief to bring 
the accused’s reputation into evidence, and intro- 
ducing testimony of bad reputation, as a means of 
showing the probability that he committed the 
offense in question, as there is in allowing the de- 
fense counsel to introduce evidence of good repu- 
tation to show the probability that the accused is 
innocent. (See Rule 2, supra.) However, a rule 
of policy operates to prohibit the recorder from 
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introducing reputation evidence unless the accused 
does so first. The law seeks to avoid the undue 
prejudice and possible unjust condemnation that 
such evidence might induce. If the recorder were 
allowed to initiate evidence of bad character, or 
general reputation for bad character, the result 
might be that the court would be swayed unwit- 
tingly by the accused’s past acts and general bad 
reputation for the trait in question. Thus, the 
policy is one of fair play in favor of the accused. 

8. The prosecution may, however, ReBuT the 
accused’s evidence of good character.—If the ac- 
cused attempts to show his good reputation for the 
trait in question, the recorder may then, in re- 
buttal, offer any competent evidence of the 
accused’s general bad reputation for the same 
trait. This is a reasonable and fair rule. If the 
accused, himself, is willing to bring his character 
or general reputation into evidence, the prosecu- 
tion should then be allowed to introduce any avail- 
able, competent evidence of bad reputation, refut- 
ing the accused’s claim to a good reputation. 

Rule 8 is not a relaxation of Rule 7, but is merely 
an example of the legal maxim, “When the reason 
for the rule ceases, the rule should be ignored.” 
Here, the reason for Rule 7 was fair play for the 
accused ; but if the accused is willing to introduce 


evidence of good reputation, fair play should 
allow the recorder to set the record straight if 


there also be evidence of bad reputation. As in 
the case of the accused, the recorder, when allowed 
to introduce such evidence, must use only general 
reputation for the trait in point. This is ex- 
plained more fully in the next rule. 

9. The recorder IN REBUTTAL may not introduce 
evidence of specific or particular bad acts of the 
accused to show general bad reputation.—As noted 
in Rule 8, swpra, if the accused chooses to offer 
general reputation of his good character for the 
appropriate trait in question, as an argument that 
he probably did not commit the offense, the re- 
corder may by counter-evidence, dispute the exist- 
ence of the good reputation. He may do this by 
intoducing witnesses to testify to the accused’s 
general bad reputation for the trait in question. 
However, the recorder cannot introduce testimony 
about specific instances of misconduct on the part 
of the accused, for the purpose of showing repu- 
tation. Note that we have qualified this last 
statement by saying that specific instances of mis- 
conduct cannot be introduced for character pur- 
poses. This is important because the same 


specific instances, if pertinent, may be admitted 
at an appropriate time in the trial for other dis- 
tinct purposes, such as to show design or plan, 
intent or motive, or as acts which are an in- 
separable part of the whole deed. As noted 
before, we are concerned here solely with rules 
pertaining to the admissibility of evidence of gen- 
eral reputation. 

10. The recorder may, on cross-examination of 
a defense witness to good character, inquire 
whether that witness has heard rumors of partic- 
ular misconduct.—(Recorder’s allowed use of ru- 
mors of particular misconduct on cross-ewamina- 
tion—rule 10, distinguished from prohibited use 
in rebuttal—rule 9.) 

Rule 9, supra, says the recorder may not, in his 
rebuttal, introduce evidence of particular acts of 
misconduct of the accused to show his general bad 
reputation. However, under Rule 10, when the 
accused offers his reputation in evidence by means 
of a witness who testifies to the accused’s good 
general reputation for the trait in question, one 
of the allowed means of testing the honesty and 
accuracy of the defense witness’ assertion of the 
prevalence of this good general reputation is to 
cross-examine this witness on whether this, or 
that, particular rumor or act of misconduct has 
come to the witness’ notice. The recorder may 
do this because a witness’ grounds of knowledge 
and his opportunity to know may always be in- 
quired into. A character witness asserts, in effect, 
either: (a) that he has never heard any ill spoken 
of the accused; or (6) that the sum of the ex- 
pressed opinion concerning the accused is favor- 
able. Therefore, if it appears that this defense 
witness knows of bad rumors about the accused, 
then his assertion is somewhat discredited. It 
then becomes a matter for the court to decide the 
weight to be given that testimony. 

Regardless of whether the defense witness on 
cross-examination denies or admits he has heard 
the rumor, the recorder cannot probe into, or de- 
velop, further facts surrounding the particular 
act. After all, the real purpose is not to prove 
other peccadilloes of the accused, but to show that 
the witness’ actual knowledge of the general rep- 
utation is limited, or that he is equivocating some- 
what when he testifies that the reputation, to his 
knowledge, is good. The defense counsel is then 
allowed, on redirect; examination, to develop the 
fact that the witness heard the rumor, but not- 
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withstanding the particular rumor, the general 
reputation of the accused is good. (ule 5.) 

It is apparent, from the foregoing, that the 
sole reason for Rule 10 is to aid the court in view- 
ing the character witness in his proper perspective 
in the trial, so that the proper weight may be ac- 
corded his testimony. Although, upon cursory 
reading, Rules 9 and 10 may appear to contradict 
each other a careful examination will show the 
distinction between the prohibited use of partic- 
ular acts of misconduct to show bad character in 
rebuttal, and the allowed use of particular acts of 
misconduct when probing the witness’ grounds of 
knowledge and his reasonableness of statements 
during cross-examination. 

Now that we have the above rules in mind, let 
us consider the case of Parmlee Jones, Ship’s Serv- 
iceman, Seaman, USN, who recently was brought 
to trial by court martial on the charge of theft of 
a wrist watch from a shipmate. The circum- 
stances are somewhat incriminating against Jones, 
because the watch was discovered in his locker a 
week after its disappearance from the owner. 
Jones claims he has been unjustly accused, and 
offers the explanation that he had been “down by 
the boon docks” several days ago, and “bought 
the watch off’n a guy,” whom he knows only as 
“Monk.” Things look none too good for him, so 
he asks that Lieutenant W. J. Fallon be appointed 
his defense counsel. 

LT Fallon is familiar with the duties and obli- 
gations of a defense counsel, and thoroughly in- 
vestigates all circumstances of the incident. He 
discusses with Jones his detailed movements on 
the date of the alleged theft. Naturally, he 
“checks the specs,” and reviews the elements of 
theft set out in Naval Courts and Boards, Sec. 58. 
He reviews also the doctrine of “recent posses- 
sion” as applied to theft of small articles. (JAG 
JOURNAL, Aug. 1948.) 

In the course of his investigation, LT Fallon 
learns that Jones has never before been in trouble 
in his 3 years in the Navy, except for an isolated 
instance occurring more than a year ago, involving 
the disappearance of six 98-cent ball-point pens 
from the Ship’s Service Store, while Jones was 
working there. Upon interview, the Ship’s Serv- 
ice Officer informs LT Fallon that the apparent 
loss of the pens was actually an accounting error 
and that the matter had been dropped. The 
Ship’s Service Officer remarks that to his know]l- 
edge, Jones’ reputation for honesty is good, and 
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that he had investigated Jones’ record before al- 
lowing him to work in the store. 

It also appears that Jones had been a compart- 
ment cleaner in Barracks “C” for 9 months, and 
the Chief Master at Arms tells Fallon that Jones’ 
reputation for honesty was excellent in the bar- 
racks. In fact, he recalls several instances in 
which Jones had returned items of value—watches, 
rings, cigarette lighters—which he had found 
while cleaning the compartment. 

The general tenor of Jones’ reputation for hon- 
esty being favorable, LT Fallon decides he will 
introduce reputation evidence at the trial, in the 
form of testimony by the Ship’s Service Officer 
and the Chief Master at Arms. 

By now, LT Fallon has the facts well in mind, 
has reviewed the elements constituting a charge of 
theft, determined how he will present the defense 
and decided upon the order in which he will call his 
witnesses, including the ‘two character witnesses. 

The day of trial arrives, and the trial com- 
mences. Since the burden is always upon the re- 
corder to prove his case, he begins his case in chief 
against Jones. LT Fallon soon finds that his 
knowledge of character evidence stands him in 
good stead, for the recorder questions a prosecu- 
tion witness about his knowledge of Jones’ con- 
nection with the episode of the ball-point pens, 
apparently upon the theory of showing the prob- 
ability that Jones also took the watch. LT Fal- 
lon immediately objects, upon the ground that the 
character of the accused has not yet been brought 
into issue in the trial (Rule 7), and upon the 
further ground that the recorder may not, at any 
point in the trial, introduce specific acts of mis- 
conduct to show general reputation. (Rule 9.) 

The court correctly sustains the objection. 
After the testimony of several other witnesses, the 
recorder completes his case in chief, with a prima 
facie case made out against Jones. 

The burden now devolves upon the defense to 
refute the prima facie case. At an appropriate 
point in his case in chief, LT Fallon calls the 
Chief Master at arms as a character witness. The 
Chief testifies that he recognizes Jones as a former 
compartment cleaner for Barracks “C,” and that, 
to his personal knowledge, Jones’ general repu- 
tation for honesty is excellent. He points out that 
as a compartment cleaner, Jones would have had 
ample opportunity to take items of value from the 
crew, yet his reputation for honesty among them 
was excellent. He states that he, personally, re- 








spe 


an 
ho 
fu 
be: 
ne 
if 


ho 


Sh 
fa 
ba 
thi 
de 
tia 


We 


gr 
hi 


cic 
ste 


Se 
th 
al 
th 
in 
pl 
be 
he 
pa 
ar 


ch 
sil 
ne 
ci 





in 
les, 


nd 


on- 
vill 
the 
cer 


nd, 
> of 
nse 
his 
es. 
om- 
re- 
ief 
his 
1 in 
2cu- 
son- 
ens, 
rob- 
Fal- 
_ the 
ight 
the 
any 
mis- 
.) 
Lion. 
, the 
Pima 


se to 
riate 
; the 
The 
rmer 
that, 
‘epu- 
that 
» had 
n the 
them 
y, Te- 





calls an instance where Jones returned intact a 
wallet he had found on the deck of the compart- 
ment. 

It is the recorder’s turn to object, upon the 
ground that the witness is citing a particular act 
of honesty to show good character, rather than 
Jones’ general reputation of honesty. (Rule 
5 (a).) 

The court correctly sustains his objection. 

The court, however, allows LT Fallon to bring 
out that the witness has also testified to the good 
general reputation, as well as the objectionable 
specific acts. 

The Ship’s Service Officer is called to the stand, 
and he testifies that he has never heard Jones’ 
honesty questioned. (Rule 5 (b).) He testifies 
further that he had investigated Jones’ reputation 
before putting him in the Store, and that he would 
never have selected Jones for Ship’s Service work 
if there had been any doubt in his mind as to his 
honesty. 

On cross-examination, the recorder asks the 
Ship’s Service Officer if he is not familiar with the 
fact that Jones’ name had been connected with the 
ball-point pen incident. LT Fallon objects upon 
the ground that the recorder cannot introduce evi- 
dence of particular acts to show general reputa- 
tion. (Rule 9). 

The recorder correctly replies that the question 
was not asked to show general bad reputation, 
(Rule 9) ; instead, it was asked to test the witness’ 
grounds of knowledge and the reasonableness of 
his statement. (Rule 10.) 

The court overrules the objection, correctly de- 
ciding that Rule 10 applies in this particular in- 
stance, rather than Rule 9. 

Since the objection was overruled, the Ship’s 
Service Officer answers that he is familiar with 
the ball-point incident, but states that he person- 
ally investigated the facts at the time, and found 
the apparent loss of the pens had been an account- 
ing error. Since the witness has satisfactorily ex- 
plained the pen episode, little or no weight should 
be attached by the court to the fact that Jones 
had previously been connected with another ap- 
parent theft. The character witness is excused, 
and the trial proceeds. 

In this manner, LT Fallon has been able to use 
character evidence to the advantage of the defense, 
since Jones’ general reputation for honesty will, 
no doubt, influence the court in reaching its de- 
cision. 


Furthermore, even if the court finds Jones 
guilty, the evidence of good character introduced 
in his behalf by competent and respected wit- 
nesses will militate against a severe sentence. In 
addition, the evidence may again be briefly re- 
ferred to by the defense counsel as matter in miti- 
gation, along with proof of particular acts of good 
conduct allowed at this time in the trial. NC&B, 
See. 164 (d). 

In conclusion, although the main thesis of this 
article stresses the use of character evidence in be- 
half of the accused, there are also many points 
mentioned which the recorder may use to good ad- 
vantage. Foremost among these, a recorder with 
knowledge of the rules should hold the defense 
counsel to substantial compliance with them. Sec- 
ondly, the recorder may use his knowledge in his 
cross-examination of the character witness to aid 
the court in placing the witness in his proper per- 
spective in the trial—since cross-examination may 
reveal discrepancies, equivocation, or lack of a de- 
tailed knowledge on the part of the witness, in 
which case less credit or weight will be attached 
to the witness’ story. In some cases, as pointed 
out in Rule 5 (b), cross-examination may even 
show that the witness does not actually have the 
requisite grounds of knowledge upon which to base 
his testimony, in which case the recorder might 

well move the court that the testimony be stricken. 

One final word—as with other types of evi- 
dence, thought must be given whether the intro- 
duction of character evidence in the trial itself 
is necessary or will aid the defense. In many cases 
it may be better to omit the introduction of such 
evidence, and use character evidence only for the 
purpose of matter in mitigation as noted in Naval 
Courts and Boards, Sec. 164 (6). 





PROBATION 
TERMINATION 


a PEED IS a wonderful thing, and we are all for 
it because the speed era appears to be here to 
stay. That’s true, whether you speak about the 
40-knot carrier, or promptness in taking discipli- 
nary action. There are times, however, when 


speed can be overdone and the speeder either 
passes himself going in the opposite direction or 
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tangles up the proceedings, all quite unintention- 
ally. 

The old cliche, “Haste makes waste” might very 
well be amended to read, “Haste creates futility,” 
judging by the frequency with which haste in 
terminating probationary periods leads to the re- 
‘all of bad-conduct discharges. In each such in- 
stance letters of instruction have gone forward to 
convening authorities specifically concerned. But 
this seems to be a good time to bring the matter 
to the attention of all who may be concerned in 
the future. 

Here is a typical example, selected from the 
many similar cases that have passed through this 
office during the past year. 

Joe Repeater, a nearly useless member of the 
naval service, finally convinces his commanding 
officer, by committing a long series of offenses, that 
mast punishment is inadequate to keep Repeater’s 
feet on the straight and narrow path. In con- 
sequence, his latest offense (absence for a few 
hours), brings Repeater before summary court 
which convicts him and sentences him to loss of 
pay and a bad-conduct discharge. The command- 
ing officer, hoping that the trial by summary court 
will have impressed young Joe, as convening 
authority remits the bad-conduct discharge on 
condition that Repeater conduct himself in a man- 


ner satisfactory to the commanding officer for a 
period of 6 months. 

In this hypothetical case, let us establish the 
date of the court-martial as 1 October 1948; and 
the convening authority’s action on the record as 


5 October. So far, the celerity has been com- 
mendable and equally commendable is the con- 
vening authority’s action in forwarding the record 
of the proceedings to the Immediate Superior in 
Command on 6 October. But Joe Repeater is a 
fast man, too. On 7 October, he leaves the ship 
without permission and returns, full of beer, 4 
hours later. 

At this point the commanding officer has had 
enough—and who can blame him? He decides to 
get rid of Joe before the week is out, if he has to 
take the helm himself. Generally, he steams 
ahead, four bells and a jingle, and revokes Joe’s 
probation summarily. He executes the bad-con- 
duct discharge and notifies the Judge Advocate 
General by letter of the action he has taken. Oc- 
casionally, he will burden the summary court with 
Joe’s new escapade, in order to complete the dis- 
ciplinary record, but even in these cases the end 
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product is the same—the probation is revoked and 
Repeater gets his bad-conduct discharge. 

Thus, the convening authority’s commendable 
promptness has turned into a premature scramble 
which results, as we shall see, in an interesting 
bit of futility. After he has executed the bad- 
conduct discharge, deposited Repeater on the dock, 
mailed notification of his action to the Navy De- 
partment and dusted his hands briskly, he returns 
to his ship bearing the warm glow that comes only 
with the accomplishment of a worthy endeavor. 

But here is where the futility creeps in. The 
ISIC is located at a distance from the convening 
authority and, although action on the summary- 
court record is prompt, his approval of the pro- 
ceedings, findings and sentence as mitigated, is not 
placed on the record until 15 October, 8 days after 
Joe Repeater went off on his 4-hour unauthorized 
beer-purchasing expedition. The ISIC’s ap- 
proval of the proceedings, findings, and sentence 
of the court, and of the action of the convening 
authority, was required before the sentence could 
begin to run. In consequence, Repeater’s proba- 
tion actually did not start until 15 October, which 
was the date of the ISIC’s approval. 

When the convening authority, as Repeater’s 
comanding officer, terminated the probation 
and executed the bad conduct discharge, he did 
so without legal authority. His own action in 
placing the accused on probation for 6 months had 
effectively limited his course of action toward 
Repeater. It will be noted that his action as con- 
vening authority stipulated that Joe should con- 
duct himself to the satisfaction of his commanding 
officer during his probationary period of 6 months. 
Until the period of probation began on 15 October, 
Joe’s conduct was proper subject for new disci- 
plinary action, either at mast or before a court, 
but he could not be punished for a new offense by 
the execution of the bad conduct discharge of the 
previous court. 

Without going into all the details, such an error 
on the part of the commanding officer causes a 
small administrative cyclone to blow through the 
various Bureaus and Offices of the Navy Depart- 
ment. BuPers, of course, directs all the necessary 
action after receipt of notification from the JAG 
that the error has been committed. It is pretty 
safe to say that, after the error has been remedied, 
all who have had a part in repairing the blunder 
have heartily wished that either Repeater or his 
commanding officer had used a little better timing. 
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RESERVE NEWS 


LITTLE MORE than a year ago, in the 

November 1948 issue, the JAG Journat pic- 
tured the members of Volunteer Unit 9-1 (Chi- 
cago) who were present at the activation meeting 
of the Unit. Our reaction at the time was that 
Chicago could have done better in its participation 
n the program, considering the great number of 
Reserve officer-lawyers in Chicago who served so 
ibly during the late war. 

Probably the bulk of the officers just hadn’t 
“got the word” in time for the activation meet- 
ing, because recent advices from the District Le- 
gal Officer, Captain J. A. Roberts, USN, indicate 
that the Unit has increased its membership many- 
fold in the intervening period. 

Captain Roberts reports that the Unit, through 
the courtesy of the Honorable William H. Erick- 


son, President of the Board of Commissioners of 
Cook County, Illinois, has the use, for its meet- 
ings, of the assembly room of the County Board 
in the County Building, located in the Chicago 
“loop.” The spirit of cooperation and helpful- 
ness exhibited during the war by the city of Chi- 
“ago and its home county of Cook appears to be 
still thriving. Pictured above is a portion of the 
membership of Volunteer Unit 9-1, present at the 
ceremony at which the Unit officially occupied its 
new meeting place, on 2 November 1949. 

Meetings are scheduled on alternate Wednes- 
days between 1130 and 1330, no lunch being in- 
cluded. LCDR. Karl A. Koch, USNR, Com- 
manding Officer of the Unit, has sparked its 
growth since its formation. 





OFFICER 
DISCIPLINE 


N LAST MONTH’S issue of the JAG Journat, 

under the title, “Recommending Trial by Gen- 
eral Court,” was set forth a compilation of policy 
directives concerning that single phase of naval 
discipline. The routine procedures and policies 
for discipline for enlisted people, other than for 
offenses triable by general court martial, are well- 
known and are fully outlined in the Bureau of 
Naval Personnel Manual. 


Subject 


Policies and directives of the Navy Department 
that govern discipline for officers of the naval 
service have been established and promulgated 
over the years, and are not, therefore, readily 
available in a single source book. Accordingly, 
in order that all concerned with matters of officer 
discipline may know exactly where to look for 
guidance, the following list of current references 
is published for information. 


Reference NDB* 


. Transfer of Officers in a Disciplinary Status. BuPers C/L 57-44 : 
. General Court Martial Cases Trial by Own SecNav ltr dtd 6 Mar. 1947 


Commands. 


3. General Court Martial Cases of Officers._.. BuPers C/L 196—48 
4. General Court Martial Cases of Officers BuPers C/L 104-49 


(Marines). 


5. Requests for Detachment of Officers for Dis- BuPers C/L 157-48 


ciplinary or Unsuitability Reasons. 


. Punishment of Officers (Suspension from BuPers C/L 141-48____.____________- 


Duty). 
. Private Reprimand Ltr-__- eden dees 


SecNav ltr dtd 7 Jan. 1949 


. Homosexuality - - .-.---.---------. SecNav ltr dtd 14 July 1949 
9. Revocation of Commissions of Male Officers Navy Dept. General Order 16, 1948 Series 


on active duty (regular, reserve, or com- 
missioned warrant). 
. Dropping from the Rolls Dornan ae 


Art. 36 AGN 1918; Art. C—10337 (2) BuPers Manual 


. Discharge Certificate for Officers 

. SecNav Policy Ltr on Loyalty_--..--..---- 

. Persons of Doubtful Loyalty - -- 

. Disciplinary Offenses by Reserve Personnel 
on Active Duty. 

5. Discharge for Cause (Applies only to Inactive 
Reserve Personnel). 

}. “Disenrollment” of Officers. -......------- 


. Termination of Appointment (Female 
Officers). 


*Navy Department Bulletin. 


1948. 
BuPers C/L 171-48 
SecNav ltr dtd 10 Jan. 1949 
BuPers C/L 4-49 
BuPers C/L 6-29 (Para. 6A (1) (c) pertinent) 


Sec. 6 of The Naval Reserve Act of 1938, Title 34, U.S. C. 
Sec. 853d; Art. H-6202 BuPers Manual, 1948. 

A term frequently, though inaccurately, employed. 
There is no form of separation now in use which is 
denominated as ‘“Disenrollment” by Statutes or 
Departmental directives. 

Sec. 209 of Army-Navy Nurses Act of April 16, 1947, 
Title 34, U. 8. C. Sec. 43; Secs. 104 (n), 214 (a), and 
307 (b) of the Women’s Armed Services Integration Act 
of June 12, 1948. (P. L. 625, 80th Cong.) 
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